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Executive Summary

The polarized positions in the WTO, particularly between the US
and China, on developing country status and ‘special and differential
treatment’ (S&D), makes it not only difficult to find a solution

on this issue, but also impossible to foresee solutions on other

issues demanding WTO reform. The approach of the US Trump
administration to deprive certain members of their developing
country status under certain criteria has been fiercely opposed by
most developing countries. In the WTO, there is no clear criteria

for the definition of developing country, instead members can self-
designate themselves as developing countries, a status which currently
constitutes the majority of the WTO, including big economies like
China and India and smaller ones like Singapore and Antigua and
Barbuda. However, developing country status doesn’t automatically
lead to S&D privileges, as these are subject to various negotiations

in the WTO. Members reacted differently to US pressure, with

some choosing to give up their right to S&D while keeping their
developing country status, and some others insisting on keeping their
developing country status while showing willingness not to use S&D
unless they have to. The US approach to developing a graduation
criteria for leaving ‘developing country’ status misses the real target,
namely, the need to rebalance the rights and obligations of emerging
countries. Members should work together on a pragmatic solution-
oriented approach by adapting S&D to the particular situations of
various developing members and adapting to specific negotiations
issues, following already existing good examples of Trade Facilitation
Agreement and Information Technology Agreement.
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Background

A fracas in Geneva over developing country status

At the World Trade Organization (WTO) General Council meeting
of 13 October 2020, the United States of America (US) and

China, the two biggest players of the organization, clashed over the
issue of ’special and differential treatment’ (S&D). At the General
Council meeting of 16 December 2020, they repeated their stances.
These were merely twice among the nine times of such rebuttals since
the US tabled its position on this issue on 14 February 2019, also at
the General Council, in which the US proposed to deprive China and
some other developing members of their developing country status

in the WTO, and their ensuing entitlement for S&D.!

Essentially the US argued that some ‘significant players’ were using
S&D to avoid undertaking meaningful obligations in the WTO,

and cited this as one of the ‘root causes’ of the paralysis in the
organization’s negotiating function. The US further insisted that the
approach to S&D must evolve but refused to endorse the ‘case-by-
case’ approach as proposed by some other members and already used
in the Trade Facilitation Agreement (TFA).? The US used China as
the example why it is necessary to differentiate these ‘most advanced,
wealthy, or influential Members’ from vulnerable ones such as the
least developed countries (LDCs). The US also used figures such as
merchandise exports, economic capacity, and per capita income to
illustrate the huge difference between China and LDCs or other less
advanced developing countries.

China countered that it is ‘meaningless’ and ‘a systematic and
directional mistake’ to debate criteria for differentiating developing
members, and that focus should rather be on how to translate the
concept of development into practice, which is ‘the key objective
of the WTO’. China further elaborated that members should focus



on effectively enforcing the existing S&D provisions and devising
meaningful S&D in new negotiations, such as those on fisheries
subsidies.? For China, WTO reform should ‘address the difficulties
developing members encounter in their integration into economic
globalization’, by providing them ‘flexibility and policy space needed
for their economic development’.* China went further to emphasize
that it is ‘crucial for the WTO to safeguard the rights of developing
members to S&D and make S&D provisions more precise, effective
and operational’ and requested to, inter alia, ‘accord adequate

and effective S&D treatment to developing members in future
negotiations on trade and investment rules’.”

As one can see, the US and China are operating

at different wavelengths on the S&D issue, or, as
Chinese people say, conducting a ‘chicken and duck
talk’ (GBEIRE ) — neither meaningful nor fruitful.
This polemic posturing reflects their polarized
positions on SED. Their dichotomous positions make
1t very difficult to find a solution to this issue, without
which 1t is almost impossible to foresee solutions on
most of other issues emerging in the organization.

This is not an issue only between the US and China. After

the Uruguay Round (1986-1994), many developing countries
complained that most of the S&D provisions emerging from the
Round, altogether 155°, ‘do not go beyond a best endeavour promise’,
were ‘not legally enforceable’, and did not have mechanisms to

ensure their effective implementation. Therefore, for them the focus
should be ‘the establishment of a concrete and binding S&D regime’
to respond to developing countries’ development needs, including
enhancing their market access opportunities and providing policy
options to unlock their growth and development potential.” The Doha
Round, launched shortly after the Uruguay Round concluded, called
for the review of all S&D provisions with a view to strengthening and
making them ‘more precise, effective and operational’.®

Based on the criteria that the US is trying to establish in the WTO?,
over 30 developing members of the WTO would be deprived of their
developing country status, and hence their entitlement for S&D.!°
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This was strongly opposed by many developing countries.

On 18 February 2019, China, India, South Africa and Venezuela
tabled a communication in the WTO which insisted that S&D is ‘an
integral part of the multilateral trading system’, and self-declaration
of developing country status ‘a fundamental rule’ and ‘the most
appropriate classification approach’ for the WTO.!! On 4 December
2020, African Group Members (43 in total), Cuba and India
tabled another communication passing the same message that

S&D is ‘a treaty-embedded and non-negotiable right for all
developing Members’, and the wide development gap between
developed and developing countries ‘necessitates the preservation
and strengthening of the S&D provisions in both current and
future WTO agreements’'2.

Developing country status does not lead automatically
to privileged treatment.

There are two layers to the S&D issue. The first is developing countries
status. In the WTO, members are categorized as ‘developed’ and
‘developing’. However, there is no criteria to define which members
are developing countries, except for LDCs."> The WTO and its
predecessor, the General Agreement on Tariffs and Trade GATT), has
followed the practice of ‘self-designation’ wherein members self-identify
as developing countries. Under this practice, ‘more than two-thirds of
WTO members’'* have declared themselves as developing countries,
including big ones like China and India, and small ones like Singapore
and Antigua and Barbuda. One can say that they have made such a
self-declaration with different but arguably good reasons, including low
per capita GDP for China and India, lower economic performance for
Antigua and Barbuda, or, for Singapore, no natural resources as well as
political considerations as a member of ASEAN, which self-declares as
a developing country bloc."

The second layer concerns the flexibilities or privileges that only
developing members can enjoy, which may help them take less
obligations than developed members in WTO negotiations. This
can manifest in many formats, such as less tariff duty cuts, longer
implementation periods, more leeway to use agricultural domestic
support, or capacity building assistance by developed members. For
example, under the de minimis provision of the WTO’s Agreement
on Agriculture (AoA), developing members can be exempted from
reducing trade-distorting domestic support in any year in which the
aggregate value of their product-specific support does not exceed
10 percent of the total value of production of the agricultural product
in question, as compared to 5 percent for developed countries.!®



However, there is no automaticity between these two layers:
developing country status does not automatically enable S&D or the
same level of S&D. The content and the level of S&D flexibilities are
country-specific and subject to negotiations, including accession and
other forms of negotiations within the organization. For example,
regarding the agriculture domestic support de minimis as discussed
previously, China, which insisted on joining the organization as

a developing country, was granted 8.5 percent as a result of its
accession negotiations mainly with US and the European Union
(EU)Y, instead of the 10 percent applicable to other developing
countries. Another example is that China committed to immediately
eliminate all export subsidies for its agricultural products after its
accession, while 25 other members including the US, the EU, and
Australia were entitled to such export subsidies on 428 agricultural
products’® until 2015." Overall, China has not benefitted much from
its developing country status in terms of S&D flexibilities.?

Developing countries reacted differently towards the US position.

Facing US pressure, some developing countries indicated that they
would not seek any S&D in future WTO negotiations, specifically
Singapore, Brazil, Republic of Korea, Costa Rica, and Chinese Taipei.
Interestingly, none of them showed any indication that they would
give up their developing country status. It’s hard, at this moment, to
explain why they insist on keeping this status when they have already
let go their rights for S&D, but this could go beyond economic or
trade considerations. For example, some say that Singapore will not
give up its developing country entitlement simply because this will
ensure that it can continue to play a leadership role in ASEAN.

For China, developing country status is more political
than economic. While highlighting S&D’s economic
characteristics that confirming developing country
status such as low per capita GDB low ranking in the
Human Development Index, or in terms of science,
technology and education®’, China views its status as
‘underdeveloped’ as an tmportant political category.

For example, at the most recent top Communist Party Congress

the Party stated that it is ‘still and will long remain in the primary
stage of socialism’, which is a ‘fundamental dimension’ and ‘most
important reality’ of its national context.??> For those that understand
the Chinese system, this is China’s political judgement emanating
from the highest level, of its development stage. This means it would
be ‘mission impossible’ to change that political judgement through
external influence, certainly prior to 2049 when the China currently
believes it will become ‘a great modern socialist country’ — the
second of its Two Centenary Goals.?

Another important aspect is that WTO members, developed or
developing, always find ways to protect their sensitive interests.
Even if the US succeeded in persuading these 30-odd WTO
members to give up their developing country status, it

does not mean that they would give up their rights to seek
flexibilities or policy space to shield their sensitivities in
negotiations, especially if national politics gets involved. If

not under S&D, they would simply resort to other flexibilities
that are commonly eligible to all. For example, in the Doha
Round negotiations on agriculture members are entitled

to designate so-called ‘sensitive products’, which provide

less market opening commitments than normal agricultural
products and are applicable to all members.?* Developed
countries have been using all kinds of flexibilities to protect
their sensitive sectors, for example billions of US dollars of
agriculture domestic support to subsidize their farmers, which
are ridiculed as ‘reversed S&D.?
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A pragmatic approach is needed to focus on the real issue:
rebalancing rights and obligations.

Therefore, one may say that the US approach to reforming
developing country status misses the real target: How to achieve

an appropriate balance, or rebalancing, of rights and obligations
among a highly diverse membership with different needs, priorities
and aspirations in trade relations.?® This is pertinent given the rise of
major developing countries like China and India that have reshaped
the global economic and trade landscape and who should make more
commitments in WTO negotiations. However, entangling this with
the issue of development status and related qualification criteria will
not work, but only result in polarized positions that complicate the
search for an appropriate negotiated balance of rights and obligations
amongst WTO members. To break the impasse, members should
work together on a pragmatic solution-oriented approach by adapting
S&D to the particular situations of various developing members and
adjusting it with the evolution of such situations.?’

There already are some good examples. One is the Trade Facilitation
Agreement (TFA) concluded at the Bali Ministerial Conference

in December 2013, in which China and some other participating
developing members sought no or little flexibilities and ended up
with the same level of obligations as developed members.?® Another
example is the expansion of the Information Technology Agreement
(ITA) concluded at the Nairobi Ministerial Conference in December
2015, where no S&D is provided and China has assumed ‘substantial
responsibilities’ as the only developing member that participated.®

And we also see an inclination from the major developing countries
that they are ready to make more contributions. The Chinese
government has underlined that they ‘always show constraint’ in
invoking S&D provisions, do not ask for the same S&D as other less
advanced developing countries, and ‘recognize the responsibility”
they should bear and will continue to make contributions within
their capacity in the future.*® China also proposed in its WTO reform
documents that there could be a differentiation of contribution
amongst developing countries, but in a subtle manner that
developing members are encouraged ‘to actively assume obligations
commensurate with their level of development and economic
capability’®!. India, South Africa and other self-declared developing
countries also recognize that while it is their right to use S&D, they
should ‘always make their contribution as much as they can’.??

Of course, at this moment there is no straight answer to the question
how different developing countries can make different contributions,
hence how to rebalance rights and obligations among the WTO’s
164 members — especially among the major players. The only way
to do that is by bringing members back to the negotiation table

and starting with some concrete issues, such as fisheries subsidies.
Then, negotiations need to be innovative enough to adapt to specific
circumstances around that issue and develop meaningfully balanced
new rules, as they have done for TFA and ITA.




The Trump administration, very much obsessed with unilateralism,
did not show any appetite to engage in the WTO for that purpose.
Consequently, its focus on developing country status and the self-
declaration approach was like Don Quixote launching a war against
the windmill. We all know what happened to Don Quixote and may
chuckle about his failure, but how about his poor horse Rocinante,
who ended up in a sorry situation with its shoulder dislocated by that
failure. In this case the WTO is a metaphorical Rocinante.

With the multilateral-minded Biden administration coming to office
on 20 January 2021, there may be some hope that a renewed US
leadership may bolster the multilateral trading system, including
finding a new path forward on how to rebalance rights and
obligations among members. But we will have to wait and see.

The views expressed here are the author’s, and may not represent the
views of the Institute for International Trade.

References

US delegation to the WTO, February 14 2019, An Undifferentiated WTO: Self-declared
Development Status Risks Institutional Irrelevance (WT/GC/W/757/Rev.1).
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/GC/W757R1.
pdf&Open=True.

2 Statement by the US Ambassador to the WTO Dennis Shea at the WTO General
Council meeting on October 13 2020. https://geneva.usmission.gov/2020/10/13/
statement-by-ambassador-shea-at-the-wto-item-6/.

3 Statement by the Chinese Ambassador to the WTO Xiangchen Zhang at the WTO

General Council meeting on October 13 2020. http:/wto2.mofcom.gov.cn/article/

chinaviewpoins/202010/20201003007644.shtml.

Ministry of Commerce, People’s Republic of China, China’s Position Paper on WTO

Reform, 20 December 2018, http://english.mofcom.gov.cn/article/newsrelease/

counselorsoffice/westernasiaandafricareport/201812/20181202818679.shtml.

> China’s Proposal on WTO Reform, Communication from China, 13" May 2019, WT/
GC/W/773. Paragraphs 2.32-2.34.

Special and Differential Treatment Provisions in the WTO Agreements and Decisions,
Note by the Secretariat, 12* October 2018, WT/COMTD/W/239. Paragraph 1.2

7 Preparations for the Fourth Session of the Ministerial Conference-Proposal for a
Framework Agreement on Special and Differential Trearment, Communication from
Cuba, Dominican Republic, Honduras, India, Indonesia, Kenya, Malaysia, Pakistan,
Sri Lanka, Tanzania, Uganda and Zimbabwe, 19" September 2001, WT/GC/W/442.
Paragraphs 9 and 10.

-

o

Doha Ministerial Declaration, 14™ November 2001, https://www.wto.org/english/

thewto_e/minist_e/min01_e/mindecl_e.htm. Paragraph 44,

¢ The US proposed that members or acceding members of the OECD, members
of the G20, ‘high income’ countries as per the World Bank definition, or countries
that account for 0.5% or more of global merchandise trade, may not self-declare
as developing countries. US delegation to the WTO, February 14 2019. Op.cit.

19 Gonzalez, A. 12 March 2019, Bridging the Divide between Developed and Developing
Countries in WTO Negotiations, Petersen Institute for International Economics,
https://www.piie.com/blogs/trade-investment-policy-watch/bridging-divide-
between-developed-and-developing-countries-wto.

' Communication from China, India, South Africa and Venezuela, 26 February

2019, The Continued Relevance of S&DT in favour of Developing Members to Promote

Development and Ensure Inclusiveness, WT/GC/W/765/Rev.2. Paragraph 6.2.

Communication from African Group, Cuba and India, 4 December 2020

Strengthening the WTO to Promote Development and Industry, WT/GC/W/778/Rev.

Paragraph 3.1.

WTO Analytical Index, Annex VII of the Subsidies and Countervailing Measures

Agreement (SCM Agreement) of the WTO. LDCs are defined by the United

Nations as those countries with a per capita income below USD 1,000 (in 1990

constant dollar terms).

4 From the WTO website: https://www.wto.org/english/tratop_e/devel_e/devel_e.htm.

1> ASEAN Statement on the WTO Doha Negotiations, 23 August 2006.
https://asean.org/asean-statement-on-the-wto-doha-negotiations-2/.

16 Article 6.4 of the Agreement on Agriculture (AoA) of the WTO,
https://www.wto.org/english/docs_e/legal_e/14-ag_01_e.htm.

17 Report of the Working Party on the Accession of China to the WTO, Paragraph 235.

9

&

4 Chasing the Windmill: What is wrong with the US approach on developing country status

ABOUT THE AUTHOR

Professor Xiankun LU is former senior
trade diplomat of China to the WT0

and now Managing Director of the
consulting firm LEDECO Geneva, and
CEO of the Friends of Multilateralism
Group (FMG), a think tank focusing on
WTO reform. He is concurrently adjunct
professor or senior fellow at a number
of universities in China and Europe.

18 World Trade Organization, Export Subsidies-Background Paper by the Secretariat,
9 April 2002, https://www.wto.org/english/tratop_e/agric_e/negs_bkgrnd08_
export_e.htm.

3

Ministerial Decision on Export Competition, 19 December 2015, WT/
MIN(15)/45—W'T/L/980, https://www.wto.org/english/thewto_e/minist_e/mc10_e/
1980_e.htm. Paragraph 6-11.

20 Gao, H. and Zhuo, W., 8th October 2019, Myth busted: China’s status as a
developing country gives it few benefits in the World Trade Organization,
https://newsroom.unsw.edu.au/news/business-law/myth-busted-
china%E2%80%99s-status-developing-country-gives-it-few-benefits-world-trade.

2l WANGYi It Would Be “Irreciprocal” in Effect to Ask for Reciprocity Between
Developing Countries and Developed Countries, delivered at the ‘Sixty-Minute
Briefing’ Event of the European Policy Center, https://www.fmprc.gov.cn/mfa_eng/
ZXxX_662805/t1725505.shtml. WANGYi is China’s Foreign Minister.

22 Secure a Decistve Victory in Building a Moderately Prosperous Society in All Respects
and Strive for the Great Success of Socialism with Chinese Characteristics for a
New Era, speech of Chinese President Xi Jinping, delivered at the 19th National
Congress of the Communist Party of China, 18® October, 2017,
http://www.xinhuanet.com/english/download/Xi_Jinping’s_report_at_19th_CPC_
National_Congress.pdf.

23 China announced in 2017 its Two Centenary Goals, i.e., to become ‘a moderately
prosperous society’ by 2021, 100 years after the establishment of Chinese
Communist Party, and ‘great modern socialist country’ by 2049, 100 years after
the establishment of the People’s Republic of China.

24 WTO Working Document 10: Sensitive Products, 4 January 2008,
https://www.wto.org/english/tratop_e/agric_e/workdoc_10sensitive_e.doc.

2> Communication from China, India, South Africa and Venezuela, WT/GC/W/765/
Rev.2, 26 February 2019, op.cit. Paragraph 5.2.

26 Low, P., Mamdouh, H. and Rogerson, E. 15 January 2019, Balancing Rights and
Obligations in the WTO-A Shared Responsibility, https://www.swedenabroad.se/en/
embassies/un-geneva/current/news/balancing-rights-and-obligations-in-the-wto-a-
shared-responsibility/.

27 Communication from Norway, Iceland, New Zealand, Singapore and Switzerland,

6 May 2019, Pursuing the Development Dimension in WTO Rule-making Efforts, WT/

GC/W/770/Rev.2.

28 WTO TFA Database (China), https:/tfadatabase.org/members/ch; United
Nations Conference on Trade and Development, China’s Efforts to Improve Trade
Facilitation, https://unctad.org/news/chinas-efforts-improve-trade-facilitation.

2 Hu, W., China as aWTO developing member, is it a problem?, CEPS Policy Insights,
No 2019/16, November 2019, https://www.ceps.eu/wp-content/uploads/2019/11/
PI2019_16_WH_China-as-a-WTO-developing-member.pdf. Page 10.

30 Statement by Xiangchen Zhang, Chinese Ambassador to the WTO, at the WTO
General Council meeting on October 13, 2020. http://wto2.mofcom.gov.cn/article/
chinaviewpoins/202010/20201003007644.shtml.

3l Communication from China, 13 May 2019, op.cit. Paragraph 2.34.

32 Communication from China, India, South Africa and Venezuela, op.cit.
Paragraph 5.15.



FOR FURTHER ENQUIRIES

Institute for International Trade
The University of Adelaide
Level 5, 10 Pulteney Street SA 5005 Australia

TELEPHONE +61 8 8313 6900

EMAIL iit@adelaide.edu.au

a jiit.adelaide.edu.au

€3 facebook.com/IITAdelaide/

€2 twitter.com/IITAdelaide

m linkedin.com/company/institute-for-
international-trade-university-of-adelaide

© The University of Adelaide. Published February 2021
CRICOS 00123M

DISGLAIMER The information in this publication is current

as at the date of printing and is subject to change. You can
find updated information on our website at adelaide.edu.au or
contact us on 1800 061 459. The University of Adelaide assumes
no responsibility for the accuracy of information provided by
third parties.





