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Policy challenge

Special and Differential Treatment (SDT)

is a set of legal provisions which give
developing countries special rights and
allow developed countries to treat the
former more favourably than other World
Trade Organization (WTO) members.! SDT
acknowledges that countries at different
stages of development need different rules
to support economic growth. However,
since countries in the WTO self-declare
their status as “developing”, SDT has

often been a contested matter.2 Tensions
around SDT have more recently increased,
with developed members — notably

the United States (US) — questioning
whether large emerging economies

such as China should continue to claim
SDT despite having achieved significant
economic growth.® This raises questions
of whether and how to set criteria that
delimit access to SDT while accounting
for divergent levels of development.

Policy response

WTO members have three main options.
First, they can leave the status quo
(self-declaration) unchanged, and rely on
bottom-up voluntary graduation of large
emerging economies from the developing
country category. Second, they can seek to
introduce clear-cut criteria in a top-down
manner that would delimit who gets access
to SDT — as the US has suggested. Third,
WTO members could opt for “differentiated
differentiation”, and introduce issue-specific
criteria that delimit access to differential
treatment based on sector-specific
capacity- or competitiveness-related
indicators.* We recommend a layered
approach that combines the introduction
of sector-specific criteria for access to

SDT with a pragmatic push for voluntary
graduation. We offer a classification of
negotiation issues to assess the likelihood
of these different approaches to succeed.

"The views expressed here are the author’s alone and not those of the Institute for International Trade.
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Introduction: Differential
treatment and contested
developing country status

Special and differential treatment of
developing countries was introduced into
the world trade regime in the 1960s and
1970s. At the time, newly independent
developing countries pushed for greater
recognition of their disadvantaged position
in the world economy. More precisely, they
sought exemptions from the principle of
reciprocity, which implies an obligation
on each party receiving trade concessions
to provide equivalent benefits to the other
party. Under SDT, it became possible for
developing countries to be exempted from
liberalization obligations. Other special
rights enjoyed by developing countries
under SDT include preferential market
access to developed country markets,
longer time periods for implementing trade
commitments, flexibility of commitments
and use of policy instruments, and access
to financial/technical assistance.

make
history.



Developing countries have described
current SDT as insufficient and called for
its deepening. The use of SDT, however,
elicited the debate on whether SDT is a
development tool to address the problems
of developing countries or a trade tool

to support the integration of developing
countries into the global trading system.®
Traditionally, SDT is envisioned to help
developing countries to develop their
economies through exports, and to enable
them to pursue policy options they consider
appropriate for their development.® This
view allowed the adoption of restrictive
trade policies by developing countries

to help support the development of their
domestic industries. A more recent
perspective sees SDT as a trade instrument
to support developing countries to
overcome problems faced in implementing
their trade commitments.” It envisions SDT
as a tool to enable developing countries to
take on their WTO treaty obligations to the
fullest extent rather than providing them
with exemption from rule obligations.®

More recently, developed countries

have begun to contest the use of SDT.
They signalled they would no longer give
concessions to all developing countries,
without being able to differentiate
between different levels of development.®
At the WTO, states can self-declare
their status as “developing” and hence
become entitled to SDT. This practice has
become heavily contested considering
the economic rise of many countries

that traditionally claim developing status,
including China, India, and Brazil.

Thus, it has been no surprise that recent
discussions over SDT reform have focused
on the question of who counts as a rights-
holder. Most prominently, the US tabled a
45-page critique of the status quo in 2019,
and called for the introduction of hard
criteria to determine country status and
delimit access to SDT." In a 2018 concept
paper on WTO reform, the European Union
(EU) also criticized the self-declaration
approach, which allows roughly two thirds
of the membership to claim SDT.”? Similar
calls for reform mostly come from other
developed countries.” Developing countries
have either remained largely silent on the
topic, or actively opposed the suggested
reform. A group of states that self-declare
as developing country members —
including China, India, and South Africa

— submitted a 39-page communication

to the WTO in which they defended

the status quo.* They explicitly seek to
retain the self-declaration approach.”

Given that decision-making in the WTO
follows the consensus rule, these divisions
have hampered SDT reform efforts.

The resulting deadlock has not only

left the already lingering WTO’s Doha
Development Round negotiations in limbo
but has made subsequent negotiations of
development issues unduly costly. As the
narrow scope of the fisheries subsidies
agreement demonstrates®, conflicts over
differential treatment have hampered

or limited the room for consensus.” In
other areas of WTO negotiations — such
as agricultural subsidies — how to deal
with large emerging economies that
defend their access to developing country
flexibilities remains unresolved and
reinforces the deadlock.® WTO members
are increasingly restricting SDT to the
narrow sub-group of Least Developed
Countries (LDCs) when new agreements
are concluded, a practice that is less costly
and less controversial.”” The deadlock

on SDT negotiations, thus, contributes

to the WTO’s larger crisis that has gone
hand in hand with a rise of discriminatory
protectionist market interventions.?®

Policy response: A
practical approach to

the reform of SDT would
be to ease tensions
concerning access to SDT

Three options are conceivable:

Voluntary graduation. A first option is

to drop any effort to formally reform the
self-declaration approach, and to endorse
the status quo. This would imply that

all self-declared developing countries

in the WTO continue to benefit from

SDT provisions in various agreements.
Graduation from these benefits would
depend on voluntary action, coupled

with political pressure on large emerging
economies. Recent years show that when

it comes to newly negotiated agreements
and decisions, this “hand-off” approach can
work. The 2022 Decision on the waiver for
Covid-19 vaccines, for instance, became
possible after China, responding to US
pressure, agreed to informally opt out of the
Decision’s developing country flexibilities.?'
Similarly, China, Brazil, and other self-
declared developing country members
voluntarily decided to not make use of
most of the flexibilities available under

the 2017 Trade Facilitation Agreement.

Traditionally, SDT is
envisioned to help
developing countries to
develop their economies
through exports, and to
enable them to pursue
policy options they
consider appropriate
for their development
Relying on voluntary graduation and
political pressure, however, is less likely
to work whenever WTO members

seek to renegotiate existing developing
country flexibilities. Here, large emerging
economies that continue to regard such
flexibilities as beneficial would voluntarily

need to accept higher costs for domestic
producers. For instance, attempts to



renegotiate rules on harmful fisheries
subsidies contributing to overcapacity

and overfishing (i.e. subsidies beyond
those covered in the fisheries subsidies
agreement) so far failed. China, which is
among the five largest providers of these
subsidies, continues to claim developing
country flexibilities, which makes it difficult
to negotiate new rules on SDT on such
subsidies.?? Yet, the US, the EU, and other
large subsidizers are only willing to reduce
their own subsidies if China does not get
to claim greater flexibilities. In such cases
voluntary graduation is unlikely to succeed.

What should be
avoided, however,

is the top-down
designation of criteria
that delimit access to
SDT, as suggested

by the US. Such an
approach is neither
likely to be politically
feasible, nor adequate
for capturing the
developed/developing
country divide.

Top-down designation of criteria that
delimit access to SDT. A second option
is the US approach, discussed above.?®
The US proposal calls for defining access
to SDT on the basis of some objective or
measurable criteria, including membership
of the OECD, membership of the G20,
classification as a high-income country by
the World Bank, or accounting for no less
than 0.5 percent of global merchandise
trade. Countries that fit any of the criteria
would not qualify for SDT. Theoretically,
this option offers a simple solution to

the country categorization conundrum

in the WTO and a seeming clear-cut
approach to graduation from SDT.

However, the arbitrariness in the selection
of the proposed criteria for graduation belie
its feasibility. A wholesale adoption of the
US proposal poses the danger of ignoring
the factual development divide in economic
and human development terms between
developed and developing countries.?*
Instructively, even the US admits that
OECD membership is not indicative of a

country’s development status.?® Hence, an
OECD member like Mexico may defend
being classified as a developing country

in the WTO for purposes of SDT.? Lastly,
the consensus nature of decision-making
in the WTO leaves little chance of the US
proposal gaining traction since it is unlikely
that “targeted” countries will accede to it.

Differentiated Differentiation: defining
sector, or provision-specific criteria

for SDT. A third option is resorting to

a rules-based approach which allows
countries that exhibit similar “differences”
regarding a particular rule for which

SDT is intended, to receive SDT.?” This
requires successfully defining objective or
measurable criteria for SDT eligibility on an
agreement-by-agreement [or provision-by-
provision] basis.?® Termed “differentiated
differentiation”, it espouses an implicit
threshold method to differentiation that is
amenable to the principle of graduation.?®
A country may graduate from a provision-
specific SDT while still remaining eligible
for SDT under another provision.

This approach leans on making rule
implementation contingent on a bottom-
up approach anchored on the existence
of implementation capacity rather than
on country categorization.*® Relatedly,
the Trade Facilitation Agreement (TFA)

exemplifies how developing countries
may set timelines for the implementation
of specific TFA obligations: Developing
countries can choose from different
implementation-related flexibilities,
depending on their own assessment

of their capacities.® Notwithstanding,
differentiated differentiation recognizes
that a strict application of certain core
rules of the WTO, including MFN,

national treatment, the ban on the use

of quantitative restrictions, and binding
tariffs will benefit consumers and enhance
welfare in developing countries.®? Such
core rules that promote non-discrimination
and reciprocity in negotiations should

bind all WTO members. This is despite the
existence of weak institutional capacities
in developing countries which could justify
their pursuit of second-best trade policies.

The way forward? There is
no one-size-fits all approach

Our recommendation for WTO members

is to adopt a dual approach to resolve the
access to SDT question: differentiated
differentiation as a preferred option
whenever possible and voluntary graduation
in cases where the former is not feasible.
The differentiated differentiation approach
has the highest potential to gain support



among WTO members as it comes closest
to an “objective” assessment of levels of
development, while not undermining WTO
member’s political right to self-declare as
developing countries. Conversely, voluntary
graduation offers political flexibility and
can in some cases help to move forward
when negotiation deadlocks are too
pronounced, or too time-consuming to

be resolved. Lastly, acknowledging that
there is no one-size-fits all approach

adds further flexibility, as it allows for
continuity of the different visions of SDT.

What should be avoided, however, is the
top-down designation of criteria that
delimit access to SDT, as suggested by

the US. Such an approach is neither likely
to be politically feasible, nor adequate

for capturing the developed/developing
country divide. Imposing quantification

in the WTO — a forum, where decision-
making relies on the consensus principle

— always allows members to contest the
indicators chosen to delimit access to

SDT. Given the far-reaching implications

of such top-down general criteria (e.g.
similar to the country classifications in

the World Bank), which would imply that
certain larger developing country members
graduate immediately from all SDT benefits,
political consensus on the introduction of
such an approach is unlikely to emerge.

A practical question arises: when is
differentiated differentiation likely to work,
and when should WTO members push

for the voluntary graduation approach?

o Differentiated differentiation is particularly
likely to be uncontroversial in negotiations
where the demand for differential

treatment stems from capacity-related
constraints with regard to resource
intensive agreements that concern
“behind the border” obstacles to trade
like the Customs Valuation Agreement
and the TFA. Here, SDT comes primarily
in the form of longer transition periods

or access to technical and financial
assistance. It allows countries to develop
bottom-up capacities for implementation
before taking on rules obligations or
liberalization commitments. Ultimately,
trade liberalization becomes a “win-
win” for all as poor countries are able to
benefit from the opportunities created
by globalization in the same way as
developed countries. Note that such a
“win-win” scenario is less likely in market
access negotiations in which gains result
primarily from reciprocal concessions.

In other negotiations, including those on
market access and domestic subsidies,
SDT provisions guarantee developing
countries de facto competitive
advantages vis-a-vis developed
countries. For instance, developing
countries may be allowed higher
thresholds with regard to agricultural
subsidies or fisheries subsidies, or
allowed to opt-out from specific
liberalization obligations in market
access negotiations. In such ‘zero-sum’
situations, self-declared developing
country members have an incentive to
defend existing flexibilities. Such SDT
issues — which require a re-negotiation
of existing rules — are most difficult

to reform. Self-declared developing
countries can veto any new proposal.
Hence, a combination of sector-

specific competitive-related criteria
and a push for voluntary graduation
could be the most promising way forward
in such cases that many developing
countries perceive as “win-lose” (e.g.
without SDT, their firms lose out to
developing country firms since there is
no level playing field). Allowing countries
to self-designate sector-specific needs
in a “bottom-up” manner in which they
think they do not need SDT flexibilities
anymore — as was done under the

TFA — increases the political leeway
necessary to achieve consensus. Quick
breakthroughs, however, cannot be
expected. Note, moreover, that many

of such sector-specific solutions are
likely to come in the form of plurilateral,
rather than multilateral agreements.

In time-sensitive negotiation issues
where SDT provisions are “zero-sum”,
relying on voluntary graduation is
the best choice. Here, introducing
sector-specific criteria that all WTO
members can agree to is likely to be
too time-consuming. Conversely,
voluntary graduation, coupled with
political pressure, leaves room for
tailor-made political solutions. This is
most likely to work in negotiations of
new issues not previously negotiated
under the WTO. An example is the
recently concluded TRIPS waiver on
Covid-19 vaccines, where China, under
pressure from the US, declared that it
would voluntarily opt out from making
use of developing country flexibilities.
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